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STATE E-RATE COORDINATORS ALLIANTE

In the Matter of

Requests for Waiver of Decisions of
the Universal Service Administrator by
Ada School District File Nos. SLD-963751 et al.
Ada, Oklahoma et al.

Schools and Libraries Universal Service CC Docket No. 02-6
Support Mechanism
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STATE E-RATE COORDINATORS’ ALLIANCE PETITION FOR RECONSIDERATION &
PETITION FOR OMNIBUS WAIVER OF INVOICE DEADLINE REGULATION &
PETITION FOR RULEMAKING TO REVISE INVOICE DEADLINE REGULATION

The State E-rate Coordinators’ Alliance (SECA) members greatly appreciate the Federal
Communications Commission’s (FCC or Commission) initiatives to modernize and improve the
efficiency of the E-rate program. By making E-rate a priority during Chairman Wheeler’s tenure, the
program has been redesigned and expanded to enable all students and library patrons across the country to
access high speed Internet access service. For the first time in the program’s history, funding is available
in back-to-back years for all applicants — regardless of where they fall on the E-rate discount matrix - to
support their broadband services to buildings as well as for equipment and services inside buildings to
ensure that there is fast and reliable wireless Internet all the way from the Internet cloud to online devices

inside classrooms and libraries.

With reform — no matter how welcome or positive — comes challenges, and E-rate modernization
is no exception. The FY 2015 and FY 2016 application cycles have presented applicants with a
whirlwind of changes to which they have had to quickly adapt. Comprehending the new program
requirements — and their many nuances — and then incorporating them into their competitive procurements
would have been a formidable challenge in and of itself. Layered on top were the numerous online filing

changes that were introduced for FY 2015 and then the wholesale replacement of the online filing system
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with the new EPC portal for FY 2016. Applicants are trying in earnest to regain their footing and
navigate successfully through the E-rate application process, benefit from the new program opportunities

and comply with all program filing requirements and deadlines.

SECA strongly believes that the strict invoice deadline regulation and associated procedures
enacted in the Modernization Orders for the sake of program efficiency have swung the pendulum too far
and must be adjusted in order to ensure that other program goals are also met. Even though Applicants
may have faithfully met each deadline for the Form 470, Form 471 and Form 486, if they miss the
deadline for submitting an invoice or requesting an extension, they will not receive one penny of E-rate
funding unless the FCC is willing to grant a waiver of the deadline, which the Wireline Competition
Bureau made abundantly clear in the recent invoice deadline waiver Order most, if not all such waivers

would not be granted.

We do not believe the invoice deadline provision is consistent with the Commission’s third E-rate
Modernization Goal, which is “Making the E-rate application process and other E-rate processes fast,
simple and efficient.” While it may make it “fast” for the Administrator to recapture undisbursed funds, it
in no way makes the program more simple or efficient for Applicants. In fact, all of these funds represent
local revenues that Applicants have “used” by paying for the services and equipment in full, but have not

yet invoiced the program.

Even experienced practitioners are challenged to master all of the changes arising from the
Modernization Orders. With so much focus and attention on completing forms for the upcoming program
years, it was easy for them to overlook this fundamental change in the invoice filing requirements. Many
Applicants did not fully grasp the consequences of missing the deadline until it was too late to request an
extension. This result is particularly aggravating and unfortunate for those Applicants who have no
choice but to use the BEAR process because they cannot receive discounted billing.*

The Bureau’s recent invoice deadline extension denial Order may have been technically accurate
in reminding Applicants that they are responsible for being familiar with and complying with program
requirements and deadlines. Unfortunately, this observation does not take into account the pragmatic
reality that many Applicants rely on an employee who has many other responsibilities in addition to E-
rate, and who struggles to keep up with program rules. In addition, there is frequent turnover of the E-rate
responsible person in organizations and the newly appointed person may not even know of an impending

deadline for the prior program year such as the invoice deadline.

1 While there is a regulation to compel E-rate vendors to offer either a discounted billing or reimbursement option to
provide the benefit of E-rate funding to Applicants, there remain some vendors that do not offer a discounted billing
option.
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The admonition from the Order to Applicants also does not provide any leeway at all for human
error. This philosophy is a far cry from, and contradictory to, the “safety net” procedures enacted by the
Bishop Perry and Alaska Gateway Orders. These global orders both recognized the inherent complexity
of the E-rate program, and that Applicants should not suffer the “death penalty” of a funding denial for
making a ministerial or clerical mistake when preparing their Form 470 and 471 applications (Bishop
Perry) or for missing the Form 486 filing deadline (Alaska Gateway). Further, the FCC has a series of
precedents which establish a policy of granting waivers for Form 471 applications that are filed within 14
days past the Form 471 filing deadline. All of these procedures strike an appropriate balance between the
need for finality and efficient program administration on the one hand, and the desire to offer some
limited flexibility to Applicants who sometimes make inadvertent mistakes and miss deadlines despite

their best efforts to be familiar with and comply with program rules.?

The strict adherence to the new invoice deadline regulation also fails to take into account that
there are some situations where it may be impossible to know on or before the invoice deadline that an
extension is needed. For example, Applicants may have timely submitted an online BEAR or paper
BEAR to the service provider, only to find out that the service provider either failed to certify the BEAR
by the deadline, failed to timely file Form 473 Service Provider Annual Certification, or accidentally
“cancelled” the online BEAR (which is easily done simply by failing to check a single box before

“certifying the form”).

For all of the above explained reasons, SECA respectfully requests the Wireline Competition
Bureau to reconsider and grant the waiver requests that were denied initially in the April 25, 2016 Order
at DA 16-448, and provide a 120-day extension to file the associated invoices. SECA also requests that
all pending waiver requests still before the Commission and extension appeals before USAC also be
granted a 120-day extension.® Further, SECA urges the Commission to waive the enforcement of the
regulation and grant USAC delegated authority to grant late-filed invoice deadline extension requests

until the Commission acts to make permanent revisions to the regulation as outlined below.

SECA also requests the Commission to immediately initiate a Notice of Proposed Rulemaking to

make permanent revisions to the invoice deadline regulation that includes:

e Implementation of a 45-day reminder in advance of the impending invoice deadline for

each FRN for which no funds have been invoiced yet.

2 The grace periods for these application forms were established based on each form’s challenges. The Form 472
has unique circumstances which necessitate an entirely different set of relief procedures.

3 Attached is a list of Applicants’ requests for invoice deadline relief (appeals and/or waivers) that have been
submitted since the effective date of the new regulation and that were not included in the DA 16-448 Order.
Although every attempt was made to include all such similar requests, the list may not be all-inclusive.
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e Implementation of a reminder for any FRN for which no funds have been authorized for
disbursement as of the original invoice deadline, and provision of a 30-day grace period
for the invoice to be submitted and to be considered timely submitted.

e Direct USAC to automatically extend the invoice deadline for any timely submitted

invoice that was “zero paid” for 120 days, to allow for the invoice to be resubmitted.

We realize our requests are not insignificant. However, the Commission made it very clear that
their mission is to fund broadband for schools and libraries. To fulfill the Commission’s goal, the invoice
phase of the E-rate application process must be more flexible for the intended recipients. A poison pill at
the end of an 18-month exhaustive journey is the antithesis to simplification for Applicants. Knowing
that the entire reason for the E-rate program is to provide actual funding or discounts to Applicants for
their broadband purchases, it should be of paramount importance that the invoice phase of the program be
treated with utmost flexibility to ensure that the intended recipients of the funding are able to actually

receive the benefits of their E-rate funding.

This relief — immediate waiver of the regulation and the implementation of more flexible
procedures -- is particularly necessary and appropriate this year in light of the extenuating circumstances
brought about by the challenges of using the new EPC online filing system. While the FCC’s
Modernization Orders may have contemplated the transition to a new online filing platform, this
particular system and its related challenges had not been conceived of when the new invoice deadline
regulation and procedures were enacted. It was impossible to predict the amount of time and effort that
Applicants would need to devote to learning how to use the new system. The new system went online in
July of 2015 which is in the same time frame in which Applicants typically also would have been
working on their BEAR filings for the FY 2014-2015 year. Given their preoccupation with the new
system, it is understandable how the BEAR deadline may have slipped past them without their knowledge

or awareness.

Further, during the first year of any new regulation it is inevitable that some stakeholders will
miss the news of the change. Despite everyone’s best efforts to educate all Applicants about the change,
inevitably there will be some Applicants who are unaware of the new procedure.

The FCC unquestionably had a specific need in mind when it announced the new more restrictive
invoice deadline procedures. However, there must be an appropriate balance struck between the need to
de-commit funds and making the program accessible to its beneficiaries. SECA believes this goal can
still be realized with the implementation of the safety net procedures as outlined above including a 30-day

grace period for submitting invoices after the original deadline. By denying Applicants the opportunity to
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actually receive the approved funding for their broadband related purchases due to a missed deadline, the

affordability goal will not be realized.

These procedures will cause only a modest delay in the release of undisbursed funds and will
actually improve program efficiency. Indeed, by providing a reminder notice to applicants, there likely
will be fewer appeals and waiver requests relating to invoicing that will need to be processed by USAC
and the FCC and more Applicants will be able to receive the benefits of their approved E-rate discount

funding.

Respectfully submitted,

Chair, State E-rate Coordinators’ Alliance

Mississippi Department for Information Technology Services
3771 Eastwood Drive

Jackson, Mississippi 39211

601-432-8113

Gary.Rawson@its.ms.gov

Dated: May 12, 2016
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